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Our last two articles discussed how Navigator uses rigorous financial analysis and 
evaluation of risk aversion to achieve mediation success.i  This article reviews how 
Navigator assists in addressing excessive optimism about litigation outcomes.  
 
The Causes Of Excessive Optimism About Litigation Outcomes   
 
The mediation process requires lawyers and their clients (the “Parties”) to compare 
certain settlement options with their subjective assessments of likely outcomes if 
they pursue litigation.ii  Subjective assessments can be overly optimistic because:  

 
• Such assessments create a favorable starting point for settlement 

negotiations, and permit lawyers to position themselves as strong advocates 
for their clients and formidable adversaries to the opposing side. 

• Subjectivity is inherent in the standard approach for evaluating litigation 
outcomes, iii  which requires (a) estimates of recoverable dollar amounts, 
probability of success, and costs of litigating,iv as well as (b) judgments 
regarding the governing judge and jury pool, each side’s strategies and work 
product, and the respective lawyers’ quality and experience.v  

• “Optimism biasvi exists cognitively in most Parties, which inflates perceptions 
of the chances of winning in court and suggests that pursuing litigation is 
more attractive than it actually is.vii 

Addressing This Excessive Optimism 
 
A Party’s excessive optimism can create frustration and over-reaction by the other 
side in mediation, and cloud decision-making on what are acceptable “middle 
ground” settlement ranges, which in turn move Parties away from settlement.viii  
 
Navigator’s approach is to address excessive optimism first by ensuring that Parties’ 
subjective assessments and judgments stand up to an objective review.ix That 
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promotes more realistic settlement expectations and negotiations.   
 
Navigator’s approach also recognizes that excessive optimism can create 
settlement opportunities.  High expectations regarding litigation outcomes will 
require a significant investment in the case to prevail.x That expectation in turn 
should mean there are increased “avoided litigation cost savings” that can be 
shared in reaching a settlement.xi  Navigator’s focus on financial analysis can help 
the Parties understand better how to calculate litigation expenses in this scenario, 
and what the Parties are gaining/giving up in a negotiated settlement as a result.xii  
 
Even if the Parties cannot achieve a full settlement because of excessive optimism, 
Navigator helps use that optimism to find acceptable partial settlements.xiii  
Specifically, Navigator works with the Parties to evaluate those issues on which they 
are most optimistic and therefore should create the greatest “return” on their 
litigation investment.xiv  After identifying these most productive issues for 
adjudication, the Parties can negotiate an “issue modification” agreement that will 
govern the litigation going forward. 
 
This partial settlement agreement will not only limit issues to be determined by the 
factfinder in a case to those that matter most to each side and that are in real 
dispute. It will also clear away the other less important issues that are not worth the 
litigation cost and uncertainty and ensure that Parties’ litigation resources are not 
invested unproductively.xv  
 
Conclusion 
 
Navigator can help you set a course to mediation success by understanding the 
reasons for and the influence of excessive optimism, and by developing strategies to 
use that optimism to achieve a full or partial settlement that reduces litigation costs 
and risk and provides higher returns from litigation process. 

 
 

This article is for marketing purposes only, does not constitute legal advice, 
and should not be relied upon as legal advice.  
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